ARIZONA WATER PROTECTION FUND COMMISSION
Full Commission Meeting Minutes - February 12, 2007

Location: Microtel Inn and Suites, 11274 S. Fortuna Rd., Suite H, Yuma, AZ 85367
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CALL TO ORDER

Chairman John Newman called the meeting to order at 10:29 a.m.

APPROVAL OF MEETING MINUTES

Chairman Newman requested a motion to approve the October 16, 2006 meeting minutes. Commissioner Kristine Uhlman made a motion to approve the minutes.  Commissioner Paul Brick seconded the motion.  The motion carried unanimously.

CALL TO THE PUBLIC

Chairman Newman announced the first call to the public.  There was no response.

ADMINISTRATIVE ISSUES

Grant No. 99-072WPF Leopard Frog Habitat and Population Conservation at Buenos Aires National Wildlife Refuge
Chairman Newman stated that consideration of action to ratify payment from the grant account for dispute resolution regarding the grant would be discussed.

Commissioner Uhlman asked if it was the University of Arizona grant.

Mr. Held responded in the positive.  He explained that the grant was terminated in June 2002 and staff had negotiated a settlement amount at that time.  The University came back four years later and requested consideration for additional reimbursement.  The Commission directed himself and Legal Counsel to review information that was submitted and make a determination on whether any additional reimbursement was warranted.  Mr. Held stated that he and AWPF Legal Counsel, Alisa Schiebler reviewed the information and then met with the Grantee’s Legal Counsel and principal investigators.  The University was seeking reimbursement of an additional $32,230.  Mr. Held and Ms. Schiebler negotiated that amount down to $18,510 for claims of actual costs incurred that could be documented.  Documentation supplied to AWPF included field notes, receipts and correspondence.  Mr. Held clarified that the grant contract specified the Grantee would receive reimbursement for reasonable and actual costs incurred in the event the contract was terminated by the Commission.
Mr. Held stated that he was seeking ratification from the Commission regarding approval of paying the negotiated settlement amount from unencumbered grant funds.  The Executive Committee requested this action because the reimbursement was affiliated with a terminated AWPF grant contract and not a Departmental administrative contract.
Chairman Newman stated that the issue had been discussed at the Executive Committee meeting and Commissioner David Kirchner raised concern that the settlement had occurred in advance of the Commission’s consideration or approval.  The Executive Committee recommended that the settlement action be ratified by the full Commission.
Commissioner Marie Light asked if anything valuable was learned from the project.
Mr. Held responded that the project was not very successful.  One reason the project failed was because the Grantee was not able to get the permits to translocate leopard frogs.
Commissioner Light asked if the payment was based on the legal contract that was signed with them.
Mr. Held responded in the positive.

Commissioner Brick asked if the project included bullfrog eradication and if so, was any of that work completed.
Mr. Terán responded that they had completed some of that work, but it was very minimal.

Commissioner Jim Crosswhite responded that the Grantee would have to complete fieldwork to get the permits.  If the Commission approved the project and they were not able to get their permits based on the work completed, then to a certain extent the Commission is stuck with that result.

Mr. Held responded in the positive and said that AWPF requires applicant’s to get their permits up front.  Mr. Held commented that they lost their permit.  Something happened with the Game and Fish Department and the permit expired.  The Grantee was not able to get re-approved, because it had to go out for public comment and there was a particular rancher who opposed the permit being re-issued.

Commissioner John Keane made a motion to approve the settlement payment for Grant No. 99-072 Leopard Frog Habitat and Population Conservation at Buenos Aires National Wildlife Refuge.  Commissioner Uhlman seconded the motion.  The motion carried unanimously.

FY2008 Grant Cycle Funding Categories and Schedule
Mr. Held stated that everyone should have a copy of both the FY 2008 grant cycle and workshop schedules.  Mr. Held said that the applications would be available on March 12th.  The timeframe would be the same as last year’s except everything would move back one day.  The Commission needed to determine if they wanted to fund the same categories as last year, because that information must be included in the grant manual and public notices.
Mr. Held said that he anticipated having at least four million dollars from the in-lieu fee.  He commented that the Governor’s Office had recommended four million dollars in the Water Protection Fund’s budget; however the JLBC recommended zero funding.
Commissioner Uhlman commented that she knew there were some on the ground studies and asked Mr. Held what the other categories were.

Mr. Held responded that there were capital, feasibility of design, research, and water conservation categories.  He noted that water conservation projects are required to be outside of all active management areas.  
Commissioner Brick asked if we still had to post it.  Mr. Held responded in the positive.

Commissioner Uhlman asked if we had applicants in that category.  
Mr. Held responded that to his knowledge, no one had ever come up with a project that would fit that category.

Commissioner Tom Rankin asked how long the water conservation funding category had existed.  

Mr. Held responded that it had been since 1994 when the program was created.
Commissioner Rankin asked why it was needed if the Commission had not ever funded a project under that category and if it could be removed from the statute.
Mr. Held stated that there had been discussions in the past about fixing some things in the AWPF statutes.  The Commission and the Department have been very reluctant to pursue changes to the statutes, because the legislature could make other changes that the Commission might not want.

Commissioner Rankin asked if AWPF had approached the League of Cities and Towns or County Associations to get support for what we wanted to do.

Mr. Held responded that we had done presentations for them in the past.  He also believed that Mr. Roger Manning, former AWPF Chairman had lobbied them for assistance.  Mr. Held said he did not believe anything ever came of that effort.
Commissioner Light asked if when presentations are given about how to complete grant applications, does staff talk about how to complete all three different categories.  If so, is there emphasis on quality or other things such as data that would be useful for Commissioners when considering approval of projects.

Mr. Held responded in the positive.  He mentioned that staff discusses the importance of developing appropriate goals and objectives when planning a project and the associated tasks.  He added that they stress to applicants the importance of demonstrating how they will determine whether the stated benefits will be achieved.
Commissioner Light commented that sometimes we have capital projects that also have strong research elements.

Mr. Held responded in the positive.  He stated that staff reviews those types of capitol projects very carefully to make sure that the majority of tasks are on the ground implementation components.
Commissioner Kirchner asked why the workshop schedule noticed the Safford workshop as pending.

Mr. Held asked Ms. Mary Lou DeLeon for clarification.  Ms. DeLeon responded that she was waiting for a response from the Quality Inn & Suites to confirm the conference room date.

Commissioner Light made a motion to approve the FY 2008 grant cycle schedule and acceptance of grant applications under all funding categories.  Commissioner Uhlman seconded the motion.  The motion carried unanimously.

Contract Issues: 05-130WPF Riparian Restoration on the San Xavier District – Project Two
Mr. Stephen Tighe stated that a representative from the Tohono O’odham Nation was present during the September 12, 2006 Executive Committee meeting.  The representative discussed issues regarding corrections to the original assessment plan that were based on specific conditions that were experienced when revegetating the site.  The representative also discussed amending monitoring events and replacing some vegetation that they were unsuccessful at establishing.

Mr. Tighe stated that the Grantee was requesting a six-month contract extension to June 30, 2008 in order to gather one additional round of vegetative monitoring.  The additional monitoring would cover an additional growing season and provide a more conclusive determination of the success of the project.  Mr. Tighe said the Grantee would be using their own funds to complete the additional monitoring and for replacing the plants.  The Grantee was not requesting any additional funds or to make any substantial changes to the scope of work.

Commissioner Keane commented that tribal staff had made a great presentation at the Executive Committee meeting and wanted to know if everything was okay.

Mr. Tighe responded in the affirmative and said that they had submitted two revised quarterly reports, a revised baseline monitoring report and a revised assessment plan, which had minor revisions at this point.

Commissioner Uhlman made a motion to approve the six-month contract extension from December 31, 2007 to June 30, 2008.  Commissioner Keane seconded the motion.  The motion carried unanimously.

Contract Issues
Grant No. 04-121WPF Lynx Creek Restoration
Mr. Tighe stated that the Prescott National Forest site had been visited by Commission members last July and that their revegetation and restoration element had been completed.  Mr. Tighe said the Grantee was asking for a seven-month contract extension because they had missed one month of vegetation monitoring due to a flood event.  The extension request was to gather more data from the growing season and to provide a more conclusive final report.  The Grantee was not requesting any additional funds.

Mr. Tighe commented that something note worthy regarding this project was that they had been allocated approximately $200,000 in the contract for revegetation and to date had only spent approximately $140,000.  Mr. Tighe commented that the Grantee did not anticipate spending any more funds on revegetation if things go as they are now.  It is likely that $60,000 from the original revegetation budget will not be needed and will revert back to AWPF for other future projects to be funded.

Commissioner Uhlman asked if that amount would be reverted with interest.  She also asked if it was the project that the Commission had visited, and if so, how the project survived the flooding.

Mr. Held responded that the funding is held by the State Treasurer and was earning interest.  Grantees are paid on a reimbursable basis as tasks are completed and deliverables approved.

Mr. Tighe added that the Commission visit had been after the flooding event occurred.

Commissioner Light made a motion to approve a seven-month contract extension from April 30, 2007 to November 30, 2008.  Commissioner Brick seconded the motion.  The motion carried unanimously.

Grant No. 04-122WPF Watson Woods Riparian Preserve Restoration Feasibility Project
Mr. Terán stated that Prescott Creeks was the Grantee for this project and that this was a feasibility study to restore part of Granite Creek within the Watson Woods Preserve in Prescott.  Mr. Terán stated that he had spoken at length with Mr. Michael Byrd, Preserve Manager in October to let him know that the contract was ready to close out and there were things that had not been completed.  He added that there were still several issues that were not resolved in December.

Mr. Terán stated that he had written to Mr. Byrd notifying him about the issues.  The contract expired on January 31, 2007, and at that time, most of the past due deliverables were submitted.  Mr. Terán explained that AWPF only reimburses grantees up to the last date that the contract is current.  The Grantee submitted some deliverables after the contract expired and there were other deliverables that were not completed at all.
Mr. Terán stated that he was looking for direction from the Commission regarding approval of reimbursement for actual work completed and consideration of approving a supplemental contract to complete several key tasks.  These key tasks included holding a stakeholder workshop and completion of the final restoration plan.  In short, he needed direction from the Commission regarding whether to reimburse the Grantee for work completed, close out the project, or issue a supplemental contract to complete the remaining key tasks.
Chairman Newman asked if the Grantee wanted the Commission to authorize the payments or extend the contract so that the payments could be made under a new contract.
Mr. Terán responded that there was no contract to extend because it had expired.  The only way to continue the project would be to issue a supplemental contract.

Chairman Newman asked if this was the feasibility project that was a precursor to the grant application from the last grant cycle.
Mr. Terán responded in the positive.

Commissioner Uhlman asked why the Grantee had not requested a contract extension prior to the expiration date.

Mr. Terán responded that there was no Executive Committee meeting held in January and last minute delays occurred.
Mr. Held stated that there were three options: 1) leave everything as is and reimburse the Grantee what would technically be allowed under the expired contract for work completed in compliance with the agreement; 2) authorize payment for work that would not normally be reimbursed given that the contract was out of compliance; and 3) approve a supplemental contract, which the Commission has done in the past under certain circumstances.  Mr. Held cautioned that the Commission considers the precedent that could be set by using such discretion.
Chairman Newman asked if reimbursement would include any deliverables delivered after January 31st .

Mr. Held responded in the negative. 

Chairman Newman asked if there were other deliverables yet to be completed.

Mr. Terán responded that most were submitted within the contract timeframe; however the stakeholder workshop and the final restoration plan were still incomplete.

Commissioner Light asked for clarification on the amount of funding associated with all three options provided.
Mr. Terán responded that the stakeholder workshop was budgeted at $4,748.00 and the final restoration plan was for $10,355.10.  Both of those amounts would be rolled into a new contract to complete the outstanding tasks.  Existing deliverables that need to be reimbursed totaled approximately $1,000.00.  Deliverables that were submitted but out of compliance with contact due dates include a draft plan totaling $28,793.00, public information displays totaling $2,448.00, and another $2,672.00 for some more kiosks regarding interpretive work that they have completed.  Essentially the Grantee is asking for all those costs to be paid at this time to close out the contract.

Mr. Held clarified that at the time this item had been put on the agenda AWPF had not received the deliverables.

Chairman Newman asked for clarification that the stakeholder workshop and final design plan were yet to be completed.

Mr. Held responded in the affirmative
Commissioner Crosswhite asked Mr. Byrd why they had not made the deadlines.

Mr. Byrd responded that a lot of things happened throughout the project period.  The most significant factor for Prescott Creeks was that they had a change in key personnel.  They had started the project with an engineering sub-contractor that requested a release from that contract.  Then they had to sign a contract with a second sub-contractor for the engineering work, which was probably the most important aspect of this project.

Commissioner Uhlman asked why the first engineering sub-contractor wanted to get out of the contract.

Mr. Byrd responded that they had originally contracted with Dr. Wilbert Odem from NAU; however he had decided to change directions in his engineering career.
Commissioner Uhlman asked for clarification that the work was not an issue.

Mr. Byrd responded in the affirmative.
Commissioner Crosswhite asked if they were back on schedule.

Mr. Byrd responded in the negative due to the fact that the AWPF contract had expired.
Commissioner Crosswhite asked if they would be able to complete the project and if they were asking for more money.

Mr. Byrd responded that they could complete the project under the existing budget and remaining funds.  Mr. Byrd added that he expected to come in under budget from an overall perspective.  They have two final items to complete: 1) hosting a hands-on workshop with community volunteers; and 2) finalizing the restoration design plan based on stakeholder comments.

Commissioner Light asked if the estimate to complete those tasks was about $14,000.00.

Mr. Byrd responded in the affirmative.

Commissioner Crosswhite stated that anytime you have an on the ground project like this there are things that happen.  He would be in favor of doing something that did not set a bad precedent, but there is no reason he could see for them not to finish this project.

Mr. Held stated that in the past, AWPF has tried hard to make sure that grantees are completing their projects within the contract time frame.  Unfortunately we did not have an Executive Committee meeting in January and by the time we figured out that it was going to be an issue, it was too late.  There were other circumstances that occurred and this was a decision that the Commission needed to make.

Mr. Byrd commented that someone had asked why they did not approach the Commission and ask for a contract extension.  He believed that although they were behind, the sub-contractor would be able to catch up and complete everything on time.  When it became clear that they were not going to be able to meet the deadline, it was past midway through December.  With the holidays, Mr. Terán being out of town and no Executive Committee being held in January, they were unable to address the issue.
Commissioner Brick stated that this might set a bad precedent.  It could send a signal to other applicants that they can let it slide and then come back and get a supplemental contract.

Mr. Held stated that there was always the risk of setting a bad precedent, which is why he believed it was very important to look at the circumstance.  There have been a couple of other supplemental contracts that have been approved when circumstances warranted.  Mr. Held commented that he felt this issue should come back to the Commission to decide whether or not they wanted to leave the project as it was.

Chairman Newman stated that he would prefer not to leave the situation as it was and asked which route would be best to legally authorize the payments or complete a supplemental contract.
Mr. Held stated that he did not know the current deliverable status.  When he had spoken with Mr. Byrd about the project there were missed deadlines that would preclude AWPF from reimbursing the Grantee for the final draft report.  Mr. Held commented that the Grantee had submitted some deliverables over the last couple of weeks, which may have changed some of what is eligible for reimbursement.  He reiterated that this issue was placed on the agenda prior to the contract expiration.
Chairman Newman stated that if the Commission wanted to resolve this entire matter, it would need to take the form of a supplemental contract to address a new time line, payment for deliverables that were made after the termination date, and any other deliverables that we received.

Mr. Held added that the supplemental contract would need to include two tasks, a public workshop and a final design report.

Chairman Newman stated that a supplemental contract was needed as it was not possible to discuss payments under an expired contract.

Commissioner Uhlman questioned if there should be a penalty for not following procedure.

Commissioner Light commented that along those lines she added up the numbers.  She sensed that the deliverable submitted on time totaled about $5,000.00 - $6,000.00.  She also estimated that about $23,000.00 was associated with late deliverables of which the last part totaled $14,000.00.  Commissioner Light commented that the Commission could offer a motion to take care of all, some or none of the issues, including a portion of non-payment as part of a penalty.
Commissioner Crosswhite commented that since there was no meeting in January, he felt that should offset any penalty.  He did not believe it would be fair to impose any penalty.
Chairman Newman asked what the Commission needed to do to resolve this matter.

Mr. Terán commented that staff could draft a supplemental contract and asked how much time would be needed to complete the remaining tasks.

Mr. Held recommended that a six-month time frame be authorized.
Commissioner Light made a motion to authorize payment of existing approved deliverables and issuance of a six month supplemental contract for Grant No. 04-122WPF to complete a public stakeholder workshop and a final restoration design.  Commissioner Crosswhite seconded the motion.  The motion carried unanimously.

Grant No. 07-145WPF Kaler Ranch Erosion Control Project, Phase II Project
Mr. Terán stated that the Kaler’s were the landowners and bought the property in 2002.  The Gila Watershed Partnership would be taking financial and administrative responsibility for the project.  The Gila Watershed Partnership and the sub-contractor were a little worried about potential delays because of where the mail was being delivered.  Mr. Terán commented that the Kaler’s only go to town once a week and do not check the mail every day.  They were concerned about reimbursement checks and correspondence sitting at the post office.

Commissioner Uhlman asked if this was the same grant applicant that was upset because there was some sort of notification that was not received until late due to their cycle of picking up mail.
Mr. Terán responded in the affirmative.
Mr. Held stated that regardless of the decision made, the Gila Watershed Partnership would manage this grant for the Kaler’s.  The issue was more a matter of how effective the Gila Watershed Partnership could be if their receipt of correspondence and payments were delayed due to the Kaler’s schedule of picking up mail.  The real question that should be considered is whether or not to let the Kaler’s off the hook.  They are the actual land owner and should be responsible for the operation and maintenance of grant assisted improvements.  If the Commission allows the Gila Watershed Partnership to become the grantee, it would lose direct accountability from the land owner.
Commissioner Kirchner made a motion to deny the request for the Gila Watershed Partnership to become the grantee.  Commissioner Brick seconded the motion.
Commissioner Uhlman asked Commissioner Kirchner why he wanted to deny the request.

Commissioner Kirchner responded that he had trouble with the request stating the substitution would make things cleaner and easier.  He did not understand what that meant.
Commissioner Uhlman responded that she believed it meant that since the Gila Watershed Partnership was administering all other grants on the property, it would be cleaner and easier.

Mr. Terán stated that the contract could be written to allow the Gila Watershed Partnership to administer the project without making them the grantee.  The Partnership could still act as project coordinators and technical correspondents.  They could prepare deliverables and payment requests; however the Kaler's would need to sign them.

Mr. Held suggested that the Kaler's could set up a P.O. Box for this grant that the Gila Watershed Partnership had access to.  This option would allow the Partnership to ensure that correspondence and payments would be dealt with in a timely manner.
Chairman Newman asked if there was any other discussion on the motion to deny the request.  Chairman Newman called for a vote.  The motion carried with 7 yes votes and 1 no vote.
Consideration of action to delegate authority to Executive Committee for field site selection approval as required in AWPF Grant Projects Assessment Scope of Work
Mr. Held stated that this project was finally on track.  He presented the timeline as proposed in the progress report he handed out to the Commission.  Mr. Held commented that it was an aggressive schedule; however he believed Natural Channel Design could meet the timeline.  As indicated in the schedule, the field site selections would need to be approved in April in order to meet the timeline.  The Commission previously required that the field sites selected for evaluation be brought back to the Commission for final approval, and as such, Mr. Held was requesting that the Commission delegate approval authority to the Executive Committee in order to meet the project deadlines.  The site selection list should be available by March 31st.  Mr. Held added that all Commission members are eligible and encouraged to participate at Executive Committee meetings.  
Commissioner Crosswhite asked what types of projects would be evaluated.

Mr. Held responded that they were looking at all types of projects.  Part of what needed to be completed was to determine how we are going to select them.  AWPF staff will be meeting with the consultant to develop a method.
Commissioner Crosswhite made a recommendation to send a survey out to all grantees in an effort to get their feedback regarding how their projects are going, whether or not they were successful, and dealings with other agencies on issues such as TMDL reports and species recovery plans.

Mr. Held agreed with Commissioner Crosswhite and stated that he would work with the consultant to develop a survey.

Chairman Newman stated that given the timing issue, he agreed the site selection issue should be dealt with at the April Executive Committee meeting.  He asked Mr. Held to clarify whether the list would be available to Commissioners in advance of that meeting.
Mr. Held responded in the affirmative.  He believed the list should be available by March 31st.
Commissioner Kirchner asked if there would be an opportunity to suggest adding a project if it does not show up on the list.
Mr. Held responded in the affirmative.

Chairman Newman requested that the list be sent to all Commissioners for review and encouraged the entire Committee to participate at the April Executive Committee meeting.

Commissioner Crosswhite stated that there might be a conflict of interest utilizing a consultant that has been involved in so many AWPF projects.  He believes there is an issue of credibility in doing so.
Mr. Held responded that the main purpose of this project was to evaluate different restoration techniques to determine what methods work well or not and under what types of environments (e.g. ecological and biological conditions, climate, etc.)  The purpose is not to point fingers at anyone and say that they failed.  We really want to look at what is working and what isn’t.  In addition, AWPF staff will be reviewing all work completed by the consultant, and in cases where site visits are selected for projects the consultant was involved with, AWPF staff will be a part of the field review team.

Commissioner Kirchner stated that it would be fair to grantees if they had a chance to see and comment on the evaluation results for their projects.
Commissioner Brick stated that when the Water Protection Fund was created, we knew that some of the projects we funded would be successful and some would not.

Commissioner Uhlman asked for clarification that even though a project might have been the best project in terms of meeting deadlines and budgets, it could still be considered unsuccessful.

Mr. Held responded in the affirmative.  We want to know if the approach worked.  Mr. Held added that there were projects that were unsuccessful by no fault of the grantee.

Commissioner Light stated that she supports that people are developing techniques and sharing them with others.  To have one set of criteria to evaluate projects that were successful and projects that were failures helps to standardize the evaluation process.  She also agreed that it would be good to get the input from grantees.

Commissioner Uhlman asked if there would be a database that would show the finished product.

Mr. Held responded in the affirmative.  There will be an electronic database that will include photographs associated with each project evaluated.  That specific request was added to the scope of work based on Commissioner Uhlman’s recommendation.
Commissioner Brick stated that we needed free and open dialog that gives grantees room to show that not everything works without being admonished.

Commissioner Brick made a motion to delegate authority for field site selection approval to the Executive Committee.  Commissioner Uhlman seconded the motion.  The motion carried unanimously.
Final Call to the Public
Chairman Newman made the final call to the public.
Mr. Byrd expressed his appreciation to the Committee for letting him address them.

Future Meeting Dates

Chairman Newman stated that future meeting dates were scheduled for March 13, April 10, and on May 08, 2007.  The next full Commission Meeting would be June 18, 2007 (NOTE: the meeting date was changed to June 4, 2007).
Mr. Held added that the meeting would be held in Spingerville and we would be requesting to have a site visit at the LCR Demo Project.
Commissioner Crosswhite said that ADEQ also would be there to discuss the Water Quality Improvement Grant Program.  He suggested that there also be a presentation on proper functioning condition and possibly TMDLs.
Adjournment

Chairman Newman requested a motion to adjourn the meeting.  Commissioner Light made a motion to adjourn.  Commissioner Uhlman seconded the motion.  The motion carried unanimously and the meeting adjourned at 12:05 p.m.
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